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Finance Committee 
 

Proposed Land and Buildings Transaction Tax (LBTT) supplement on 
additional residential homes 

Submission from Craig Nicolson 

 

The Committee would welcome views on— 

1. The Scottish Government’s overall policy objectives in introducing the supplement 
and, in particular, whether it— 

 Is likely to “complement the Government’s commitment to supporting home 
ownership in a balanced and sustainable way.” 

Aside from raising revenue, the under-riding policy objective is presumably to ensure 
that first-time buyers are not prevented from getting on the property ladder either 
because cheaper properties aren’t available or because they are being priced out of 
the market by wealthier purchasers who have the benefit of access to cheap capital 
(due to low interest rates). However, the policy would have the unintended 
consequence of penalising second-time buyers who are attempting to move up the 
property ladder to acquire a moderately priced family home. This could happen if 
these buyers choose to move up the property ladder by re-mortgaging and retaining 
their first home for a period of time in order to finance the purchase of their second-
home (rather than selling their first-home and disrupting their family by having to find 
temporary accommodation). The supplement appears to apply at the point of any 
purchase if the purchaser already owns a property (regardless of size of use). 

If the concern is entry-level homes for first-time buyers, then it would make more 
sense to only charge a supplement on the purchase of second-homes at the level 
that first-time buyers would be considering (i.e. below £200,000). This would mean 
that a second-time buyer wouldn’t be unfairly penalised by deciding to retain their 
first-home temporarily to avoid the stress of buying as part of a chain, or those 
second-time buyers who don’t have time to sell their home before the (very near) 
date of 1 April 2016. 

Separately, the policy appears to be copying the proposal introduced by the Tory 
Government in Westminster, which is responding to a very real issue in the South of 
England where first-time buyers are unable to get on the market due to vastly 
inflated property prices and a higher concentration of buy-to-let properties. In 
Scotland, the market is very different as property prices are much lower and more 
affordable. If anything, there is a shortage of rental property in Edinburgh and it is 
very difficult to find a rental property in a city which has over 50,000 students and 
many EU nationals seeking rental accommodation. 
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 “helps to ensure that the tax charge is proportionate to the taxpayer’s ability to 
pay.” 

No comments to add. 

2. The proposed 3% rate for the supplement and the £40,000 purchase price at 
which it is proposed to take effect. 

The rate seems fairly high – a 3% rate on the purchase of a main residence at a 
price of £250,000 would incur an additional tax of £7,500. This is likely to hurt 
purchasers of family homes, particularly young families who are attempting to move 
up the property ladder to purchase their second property (before they have the time 
to sell on their first property or if they want to retain their first property for a short time 
period to reduce the stress associated with moving home). It wouldn’t harm people 
who currently own a second property (or multiple properties) or who own a portfolio 
of rental properties and so it appears to be placing the burden of taxation on the 
younger generation, who are already disadvantaged due to existing high property 
prices. The supplement would act as a disincentive to prevent younger buyers 
obtaining more than one property (a privilege that many people born in the 1950s, 
1960s or even 1970s have been able to take advantage of). 

The threshold seems very low – very few properties would not be subject to the 
supplement. 

3. The Scottish Government’s estimate that the measure will raise between £17 
million and £29 million in 2016-17. 

I’m unable to comment on whether the estimate is accurate. It appears to be a 
relatively small amount in overall revenue terms and so I would question the wisdom 
of the restricting liquidity (by discouraging the purchase of buy-to-let property and 
holiday homes) in the property market for a fairly small gain in revenue terms.  

4. Any reliefs or exemptions that you consider should form part of the legislation. 

The proposal appears to apply to the purchase of any second property, even if the 
intention is for that new property to be the principal residence, rather than a buy-to-
let property or a holiday home. The tax would therefore be charged on the property 
acquired, even if the first property (the one already owned) was of very low value. It 
would therefore make sense for there to be an exemption if the property being 
purchased was to be the principal residence (rather than an investment property). 

Alternatively, but with the same effect, the legislation could be structured so that tax 
could only be chargeable if the property being acquired was a holiday home or buy-
to-let property (and not a principal residence). 
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There should be a relief if the purchaser concluded missives prior to 1 April 2016. It 
is very unfair to be taxed if, prior to the ministerial announcement, a purchaser had 
concluded missives for a purchase that is not due to complete until after 1 April 
2016. Even if someone concluded missives after the ministerial announcement, it 
would still be unfair to tax a person in that position as the legal profession currently 
(as at 26 January 2016) has absolutely no certainty as to what the change in law will 
mean and many firms are not aware of the proposed changes. I concluded missives 
for a purchase of a property on 15 January 2016 (which is to be a principal residence 
rather than a buy-to-let property) and neither I nor my solicitors were aware of the 
proposed change in tax law at that point. As such, and through no lack of caution 
(offers of finance being in place at the point of conclusion of missives), I am legally 
bound to complete a purchase but am several thousand pounds short and unable to 
pay the supplement, as I will not have time to sell my current property before 1 April 
2016. 

The legislation appears to have been pushed through at an alarming speed and has 
not even been published at the date of this response (26 January 2016), only two 
months prior to the proposed change in law. There should at least be an exemption 
for missives concluded prior to publishing of the legislation in Parliament, as there is 
no certainty or transparency in such a rushed process. 

Given how imminently it is proposed that the legislation is enacted, there should be a 
grace period of at least eight weeks following 1 April 2016 to allow for a first property 
to be sold (in respect of any second property acquired following 1 April 2016) before 
the Supplement was chargeable. This would allow people who currently own a 
property some time to market and sell their first property to avoid paying a tax that 
wasn’t in place (or even well-publicised) when they contractually agreed to purchase 
a second property. 

Generally, it would be sensible to have a grace period of 8 weeks so that someone 
trying to buy and sell homes at the same time would have a small amount of leeway 
to complete the sale of their property (i.e. up to 8 weeks) after the purchase of their 
new property. There are all sorts of factors which create complications when buying 
and selling property and the proposal would clearly harm people who had taken out 
short-term bridging loans to cover an interim period before sale of their first home or 
people who hadn’t been able to sell their first home for reasons beyond their control. 
An absence of a short and reasonable grace period could lead to people selling their 
homes for a lower price than fair value or to other market-distorting behaviour. 

There should also be the ability to reclaim the supplement if you sell one of your 
additional properties within a set period. As most mortgages have an early 
repayment charge if they are redeemed within 24 months, this period should be at 
least 30 months long. This would allow someone to finance the purchase of a 
principal residence / family home by re-mortgaging their original home, and would 
then allow them to sell their original home without incurring early repayment charges. 
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The Government may want to consider an exemption for a property acquired by a 
beneficiary of a will / bequest, as that does not appear to have been considered. 

5. The potential for tax avoidance under the supplement and how this should be 
addressed. 

I’d imagine that the potential for tax avoidance is low given that property sales and 
the payment of tax would continue to be channelled through the solicitors 
undertaking the conveyancing. 

6. The likely impact of forestalling. 

No comments to add. 

7. Any other comments you may have on the proposed supplement. 

The Scottish Government would do well to avoid adopting the proposals put forward 
in England and Wales. The proposal in England and Wales seems particularly clunky 
and it will have unfair and unintended consequences. For example, if a new house is 
purchased, and an existing house has not yet been sold, the supplement would need 
to be paid on the date of purchase of the new house. This could impact any property 
purchase, when the buyer is also selling. Unless there is a grace period, this would 
mean a person purchasing on one day but not completing their sale until only a few 
days later would need to pay the supplement. This could clearly create massive 
cash-flow issues for people attempting to buy and sell homes. Assuming that it would 
be possible to reclaim the tax, it is also administratively inefficient and burdensome 
for tax to be paid, only for it to have to be re-claimed at a later date. 

The Scottish Government should not attempt to rush through the changes in two 
months – there are no published details, no published consultation and no published 
draft legislation for people considering buying a property in the next few months to 
follow. Aside from the clear lack of time for pubic engagement and the fact that the 
proposal has not appeared in the Scottish Government’s manifesto, it’s not clear 
whether MSPs will even have sufficient opportunity to debate the proposals in 
Parliament. Presumably an expedited legislative process / emergency legislation will 
be required in order to get the (currently unpublished) Bill through Parliament by 31 
March 2016. 

The purchase of a home is largest purchase the ordinary person makes in their 
lifetime. It would make far more sense to wait to assess the implementation of the 
legislation in England and Wales and to engage widely with the public instead of 
rushing through legislation “on the hoof” before the start of a tax year and before an 
election. 


